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oo we = 

MR. CHREIN: If the Court please -- 

THE COURT: Did I sentence this defendant? 

MR. CHREIN: Yes. I can give you a little bit 
of a background on this case. 

This defendant was tried before Judge Rosling 
last year before Judc2 Rosling passed away. He was 
found guilty of Count Two involving 2113 (a), armed 
bank rcbbery. In addition, 2113(e). tn addition, 

a conspiracy to rob another bank and guilty of carrying 
& weapon during the commission of a felony. 

The matter was appealed on the count involving 
“the armed bank robbery, accompanied by kidnapping and 
was reversed and the Government was allowed a period 

of time ir which to elect whether they wished to re-t 
Mr. Heath in connection with the more serious charge 
or not. Your Honor's sentence was ter years on all 
counts, to run concurrently with the exception of 
the conspiracy, which had a maximum of five years. 
Th: defendant is now a the Court sumeeias 
to the mandate of the Court of ees I would like 


‘to be heard briefly. 


THE COURT: What is the election of the Govern- 


MR. BEHAR: The Government has elected not to 


re-try the defendant on the first two counts, the bank 


~~ ee 
robbery of October 12, 1972 -=- the minimum sentence 
under the (e) count was ten years and the maximum was 
life. The minimum sentence now under the possession 
count is one year, maximum ten years. and of course 
the 371 count is zero to five. 

At the first sentence your Hornor imposed sen- 


tence of ten years. 


MR. CHREIN: May I be heard briefly? 


IB COURT: I don't -have the full material. Ma 
I see the indictment? : 

MR. BEHAR: There are Counts Four and Five 
also to the indictment. 

MR. CHREIN: I have a copy. 

TIE COURT: What is the problem? 

MR. CHREIN: The appeal was thet our office too. 
the position that Judge Rosling interrupted my cross- 
examination extensively and showed partiality to the 
Govern sent in deeb put to the defendant in the 
presencs? of the jury. ot 
| the reason, I would waitin that the nie final 
counts were permitted to stand is the Anestiens was 
apprehended by police officers on the scens. 

THE COURT: The evidence is overwhelming. 

MR. CHREIN: On the two final counts. If I 


can recapitulate the facts of the case, and Mr. Behar 


can correct me if I misrepresent or omit anything 


material, the defendant was arrested at the scene of 
an automobile crash. Apparently, three individuals 
had k-dnapped a taxicab driver and compelled him to 
drive to a bank. The bank was on the point of closing 
This was in January of last year. This year, I'm 
sorry. The bank was at the point of closing when the 
defendant -- Not this defendant, the individual | 
driviny the automobile, saw a police cruiser. They 
decided act to enter the bank and chey had driven at 
high speed and there was an accident. At the time of 
the accident the police officers found an assortment 
of weapons in the car as well as the kidnapped driver, 
indicating that the defendant and others kidnapped 
and compelled him to drive them to the bank. 
His two companions testified tha« ine had 
previously robbed the bank om October of the previous 


year and implicated the defendant. The cause went to 


trial. A motion to sever was denied. “sunt ue 


i had taken the position that there ae ae 
of a case on the earlier one because it was founded 
entirely on the co-defendants. It was denied. 

The matter was tried and the defendant was founda 
guilty on the October robbery as well as the January 


pst 


robbery . ' oe — 


— ed A ot ey 


Am I correct? 

MR. BEHAR: Yes, with two exc2ptions. One -=- 
not actual exceptions -- the Court sn ould know, one, 
that the weapons that were found on the defendant 
on Ja-iwary llth included a pipe bomb, several pistols, 
a sawed--cff shotcun, and they were found in a bag in 
the seat of the car. The defendant, along with one 
of the Johnson brothers, was located in the back seat. 

In addition, there was a Halloween mask and | 
the defendant was wearing two sets of clothing at 
that tim2. 

The Government's contention at the time Judge 
Rosling denied the motion to sever was that the modus 
operandi was the same on the earlier date of October 

12th, :o wit, three men went into the bank, one of 
them was masked. The one that the Government contended 
was masked was the defendant: Heath. ‘hey got to the 
bank by kidnapping an innocent party and forcing that 
party to drive to the bank and go to the bank with 
them. 

Mm the October 12th occasion Mr. Heath was 
wearing two sets of clothes and the same condition 
was found on January 11th. 

Por that reason, Judge Rosling dic not sever the 


two cases, Because of the similarity, the Government 


i kes A " 12 7 


would have to prove it had one trial instead of two. 


New Nowe 


The defendant was not identified at the earlier 
bank roobery because the third robber was masked -- 
thougl; the witness testified the third robber generall 
answered the physical description of the defendant, 

a light-skinned Negro. 

Both the Johnson brothers testified for the 
Government at the trial before Judge Rosling. At the 
time chat the Johnson brothers were sentenced before 
your Honor, your Honor sentenced on of the brothers 
to Youthful Offender treatment and the second one was 
sentenced to five years imprisonment. 

MR. CHREIN: Since Mr. Behar's coments, I 
realize that the defendant does not stand convicted 
- of the October 12th transaction. Since Mr. Behar has 
commented on the evidence, I should comment that that 
might indicate the defendant, -- while unquestionably 
was present at the latter, was not presert on the 
earlier occasion. : : . 

‘Ore of the Johnson brothers testified he made 


a statement'to an agent at Daytop that Mr. Heath was 


involved in the second robbery and not in the first. 


That was brought to the attention of the court and ju 


during the trial. 


én addition to that, there was evidence that 


Oe ee 
Mr. Heath was known to his companions by a particular 


nickname, 

There was additional evidence from the people 
in the bank that the person who's supposed to be 
Mr. Heath was addressed by : tela other than the 
one he was known by. The person addressed was the 
person behind the teller's cage, idertified as 
being Mr. Heath by the Johnsons, but both the brothers 
| denied using the name during the course of the robbery 
It certainly implies some other person was behind the 
teller's cage. ) 

Mr. Heath throughout our investigation of this 
case -~ Mr. Heath advanced no evidenca during the 
course of the trial to indicate he was in no way 
“ involved in the January transaction. He did produce 
two alibi witnesses testifying to his alibi for the 
October o-:currence. ) 

Mr. Heath, I feel at this point. -~ may I just 
ask my client one question concerning a waiver of : 
privilege? Wa 

(Pause.) 

MR. CHREIN: Your Honor, Mr. Heath has consis- 
tently -- T am now going to repeat a conversation I _ 


had with Mr. Heath in advance of trial that would be 


privileged, and Mr. Heath waived the privilege -- 


during the preparation for the trial in conversation 
with te and an investigator associated with my office 
has reneatedly admitted his participation in the i 
Sean transaction but consistently denied his 
participation in the October transaction. 

THE COURT: He has been convicted of the 
January transaction. 

MR. CHREIN: Nonetheless, Mr. Behar has 
commented on strong evidence of similarity. 

THE COURT: I will assume for t:he purpose of 
this sentence he is not guilty of the prior one. 

MR. CHREIN: I re-examined the Probation Report 
this morning and one point that stands out in the 
Prdbevien Report I think I should comment on is 
Mr. Heath was characterized as the mastermind and 
provider of the weapons. But the source is labeled 
the two Johnson brothers. They would have an interest 


in minirizing their guilt and maximizing the guilt of 


» 


Mr. Heath. And their reward would be more probable 


as Government witnesses. 

I do feel any characterization cf Mr. Heath as 
the ringleader and as the person who put the poor 
Johnsons up to this act should be taken with a grain 
of salt and on the entire record the Court has sentencek 


Mr. Heath to the minimum sentence possible and in view 


livia Uheoie Ned, WY A : 152° 
of the tact the more serious charge has been set away, 
and in view of the fact from the comments I made, 
there would be some possibility anotner jury might 
believe Mr. Heath was not guilty of the other charge, 
I ask the Court to proportionally reduce the sentence 
| “HE COURT: Do you want to add anything to 
what counsel has said? 
THE DEFENDANT: No, your Honor. 
THE COURT: Does the Government have anything 
to adc? | 
MR. BEHAR: Only this, your Honor, as the 
Government mentioned at the time of the Johnson 
sentencing, the Government -- as to che events in 
question on those dates -- found that the Johnsons 
- were nost consistent as to their stories as to what 
happers throughout the time they were questioned by 
the Government. There is quite icenin n reason to 
believe they were minimizing their own activities. 
In fact, one of the Jehnece brothers told me that 
at least one of the guns was supplied by them. And 


this «as brought out at trial. 


As to the other guns, they said they came from 


Mr. Heath. 


The only other thing I wish t> point out to the 


Court, as is stated in Mr. Heath's Probetion Report, 


) ” a0. id 
Sat od Mae Neal 

his criminal record includes a conviction for man- 
slaughter in the State Court. Mr. Chrein mentions 
proportionate sentence. I think your Honor sentenced 
Mr. Heath on the previous occasion based upon each of 
the crimes charged and both the Johnson brothers did 
cooperate fully with the Government, and were sentence 


I think somewhat proportionately to M-. Heath's 


sentencing. A severe reduction of sentence, I respect 


fully submit, might be questionable in view. of the 


sentence imposed on the Johnsons and in view of the 
seriousness of the crimes charged on January llth 
where there was a substantial arsenal found in the 
car and Mr. Heath admitted participation in the Janua 
llth robbery -- he has consistently admitted so to 
“Mr. Chrein -- and at the time of the arrest the FBI 
Agents approached the three arrested defendants and 
asked them what the story was and do they want to 
cooperate and at that point the Johnson brothers came 
forward. 

MP.. CHREIN : I don’t want to take too much of 
the Court's ates but since your Honor has not heard 
the trial. there was a point brought out at trial that 
might be relevant to the sentencing, to the extent of 
my client masterminding this crime. Ir your determina 


tion of the severity of the sentence to be imposed on 


Ly WV. Ow Ate 1 
my client, I would say that the Johnson Hegthers, 
in material that was provided to me, inatented a 
they met Heath on the morning of the roptiery and st | 
they had discussed the robbery:the day tuifore. © that) | 
would attack the statement that he was tiie plotter. 

I also would like to comment, sinde mr. Heath 
is alleged to be the manteunind, that the Kidnapped 
driver was with Mr. Heath throughout a. lange ~, : 

of time, and Mr. Heath was sitting in the back ‘peat, Wy 
and he did have available a deoxowion aicrer, ant ae 
no tine did he identify Mr. Heath. And tin: entattting 5: % 
a gas station, the gas station attendant,hed an. 
opportunity to see Mr. Heath unmasked, and there was_ 
no evidence from the gas station attendaht. 

I hate to rehash my summation but these points . 
are relevant. If he wasn't there on Octghar 12th, 
he couldi‘t. have been much of a ringleadgr. 

MR. BEHAR: The kidnapped driver pa not 
oe. of the participants. 

THE COURT: The Johnsen situatien rw different. 
First at all; they did cooperate. And more importantly,’ 
perhaps the records are very slight ~— bie Johnson 


v7 
he, 


- 
hy 


By contrast, we have ‘this defer dai. who hes a 


has no revord. 


record starting at 16, attempted burgia ti it 16. 
: p : wan aE : 


we . apt Oy 
A see 3 
posyésazén of an air pistol at qaiity of aspault 


and robbery -- this was an armed robbery? and then 
actualy killing a store clerk. ee 

“he problem for this Court is if he is releesed|. 
whether he will take up with guns again and kill othr} 
people. be : 

MR. CHREIN: Your Honor, I should remark: that 
the d.fendant is presently in custody with the State 
of New York, after entering a plea of guilty and is 
presently serving a 10-year sentence. : 

THE COURT: He is serving a 10-year wentence?. 

' MR. CHREIN: With the State of New ¥ork. Thete| 

is a possible question as to its concurrency. For 
that reason, I ask the Court to consider ‘léntenay. 

THE COURT: The problem is whether you will be 
killed or other people will be killed. Ke ) 

Eight and a half years on Count Four, pursuant 
to 4208 (a) (2); four years under Count Pive, pursuant 


to 4203(a)(2). Both concurrent with the other. 


‘ae 


a: 


MK. CHREIN: Thank you, your Honor, | 

THE COURT: The Court takes no pogition on the 
recommendation respecting service in the Feferal 
sentence in the State Penitentiary, Leaving: the matter 
up to tue policies of the Department of Jhdkice in 


euch cases;. 


Vw we 
anything further? 
MR. CHREIN: Nothing, your Honor. 
THE COURT: Good luck. I am sorry. I hope 
when you get out you won't take up wish guns again. 


MR. CHREIN: I take it that the Court's state-~ 


ment concerning not taking a position congerning 


concurrency is not recommended or precluded? 
THE COURT: Correct. i ¥ 
MR. BEHAR: The Government moves to dismiss 
as to Two and Three of Indictment 73 CR 116. 
THE COURT: Granted. 


* * & 
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Official Court Reporter 
U. 3. District Court 


PERRY AUERBACH 
ACTING OFFICIAL COURT REPORTER’ 


‘Appearantes:\/ 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New York 


.BY: HERBERT G. JOHNSON, ESQ. 
-and= 


DAVID W. McMORROW, ESQ. 
Assistant United States Attorney 


GEORGE HEATH, Pro se 


Also Present: 


MARION SELTZER, ESQ. 
Legal Aid Society 


Ky uae COURT: Good morn. ue Hanes De you 
have an attorney? 3 Ww : we : 
so MR. HEATH: No. I am representing myselt. 

THE COURT: Very well, I will heex yom. 

MR. HEATH: Your Honor, I would first iike to 
move this Court for vacation or the sentence itself, 
under the circumstances that have been brought dui» 
the last few months; violation of aelas have not ae 
had a proper parole consideration which the court. has Be 
giver. me. I move the Court for tine served oni: the My 
sentence. I served over three years and I was, never 
given a proper parole hearing. If I would have gotten | 
the proper parole hearing, I may have not shad to serve 
the three years on the sentence. 

One more thing is that I do have & state case ; 
to go to, state time to serve. You had sdggested that. 
the time due,to run concurrent with the state sentences} 

THE COURT: I don't believe I made that ; 
suggestion. 

MR. HEATH: You had recommended. ‘ 


THE COURT: I don't believe I did. © The’Clerk 


will mark the record, December 14, 1973,. a8 the Court | 


Exhibit. 
TNE CLERK: Court Exhibit 1. 


THE COURT: In any event, as you kaow, my 


é 


| ay = of 
retoniendation is not binding I. B if I 


make a recommendation. I have no power ‘to make a 
reco mendation. | 

MR. HEATH: I understand that, your Honor. - £ 
make this statement to the extent that you would take 
this into consideration, since I do have to go to 
the state and serve time. 

THE COURT: Well, I don't understand why. 

pid you serve the ten years first 4n the state? : 
Weren't you serving the ten years when you were 3 
convicted here? | 

MR. HEATH: Wo, your Honor. I was sentenced 

e Tederal Court first. 

THE COURT: You served in the Federal first? 

MR. HEATH: Yes. 

THE COURT: Is there anything further that you 
would like to say? 

MR. HEATH: No. I don't believe it is neces 

THE COURT: Is there anything that the Governme 
would like to say? 

MR. JOHNSON: Your Honor, I am provided with 
_the minutes prepared for the sentencing on December 14) 
1973. . 

THE COURT: Give a copy to the defendant. 


MR. JOHNSON: I only received ¢vo. One’ which 


ae 
yw s.veived, and one which may. A 24 


THE COURT: Give him a copy. 

MR. JONNSON: I will give hin a copy and if I 
could make a copy for us. 

THE COURT: It should be on file. 

MR. JOUNSON: It seems clear in your sentence, 
eight and a half years on one count, four years on 
the other count, but that you made na recommendation 
whatsoever with reference to the concirrent statement, 
your Honor, and since 120 days, theaplication is not 
filec, I will not comment on the parole hearings, 
since that is really the subject of the separate 
pleading Mr. McMorrow is handling. 3ut, the remand 
by the Second Circuit as we indicated in our letter 
to your Honor, are that as to why the Secend Circuit 
woulc be remanded with respect to the Slutzky decision, 
because it was a case decided upon a Rule 35 motion, 


applicable in this case at any time served, js correct. 


THE COURT: This Court does nct understand why 


the Second Circuit remanded in the light of the United 
States vs. Slutzky, 514 Fed. 2d, page 222. 

It is very clear that at the time your sentence 
was imposed on December 14, 1973, every Judge of this 
court was aware of the fact the sentence, under Section 


4208 (a) (2) would not result in an earlier parole of 


vt 
we dbfendant. This Court nas a Sentencing panel. 
Eve''y judge on all of the panels have discussed this 
matter thoroughly, and they were aware of this fact 
years before the sentence was imposad in 1973. 

The attorney representing the defendant George 
Heath on December 14, 1973, was Simon Chrein of the 
Legal Aid Society, and is one of the ablest attorneys 
prac*icing before this beach. He was fully familiar 
with the practice of the Parole Board. and he and this 
Court have discussed it on many occesions. In many 
instances the Court told the defendant that a 4208 (a) (2) 
sentence would not result in any earlier parole. : 

It was not necessary to make that statement in 
this care, because Mr. Chrein was fully familiar with 
the situation. 4208(a) (2) sentence was imposed in 
order to give the Parole Board and the corrections 
authority maximum freedom to work out a cooperative 
sente rice with the state, and the authorities, if they 
thought fit to do so. 

This Court believes that it is desirable to 
have the state and federal authorities cooperate in 
these seen. Their cooperation has net been carried 
forward sufficiently. This Court alone cannot do 


anything about it. In view of the fact that we have 


had an eminent panei of the Second Circuit, this case 


| a ee 
was referred back to this cont, kat the Court cannot 
believe that the Second Circuit was motivated, either 
by carelessness or by cruelty to this defendant in 
inducing him to believe that the Court could take 
action. If the Second Circuit had something in mind 
other than what I infer from its remand, I believe 
it should say so in language which is not so cryptic. 
The Second Circuit is fully aware of the fact 
neither this Court nor that Court has its powers in 
hands by the fact that the Parole Board of the United 
States may be acting in an unsound manner, and I made 
this point on a number of nieectens. ana particularly 
in D'Alessandro vs. United States, 517 FP. 2d 4229, 
page 432, The Court in Friendly has also properly 
made the point that the venue and jurisdictional 
statutes should not be abused in order to bring these 
cases attacking the activity of the Parcie Board in 
anoth:r district in this Court. Most recently, he 
did it in Kahanae vs. Carlson, slip sheet, November 26, 
1975, beginning at 715, and his opinion begins at 


page 723. 


I believe that any Judge who has sat on a 


Distrct Court, in reading the record of December 14, 
1973, inderstands that these matters were fully 


considered by the Court, by eminent counsel, and that 


ow 
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nice Ven nothing further the¥’ covi4 be done in the 
case. However, if the Court is incorrect in this 
resp:ct, it would be pleased to be advised by the 
Sennen Circuit so that the District Court could follow 
the wishes of the Second Circuit, whatever they may 


be. 


The Court finds the remand in ite cryptic form 


must be dealt with as it is now dealing with that 
remand by reaffirming the sentence and denying the 
motion to set it aside. in this casa, which I take 
it to be 73 CR 116 -- -: 

MR. JOHNSON: Also 75 C 256, I think. 

THE COURT: Also 75 C 756, motion in 73 CR 116 
is denied, and the case in 75 C 956 is dismissed. 

Are there any further findings that you wish, 
Mr. Heath? 

MR. HEATH: Yes. I would like to bring to your 
Honor's attention that according to the Slutz.cy and 
Billiteri case. 

TE COURT: Which case? 

MR. HEATH: Billiteri. 

THE COUT: How do you spell it? 

MR. JOHNSON: I have a copy of it, your Honor. 
(Submitting.) 


THE COURT: That is B-i-l-l-i-t-e-r-i, 400 


oo 9 
Nau Na . ws ly 8 28 
FP. Supp. 402, Western District of New York? 


MR. HEATH: Yes. And these particular cases, 
defendants that were sentenced with A2 numbers are 
now subjected to parole consideration as of the new 
guidelines system that the Parole Board has initiated. 
This guidelines system was not in effect when the 
sentences were given. Therefore, the Parole Board 
has ‘letermined that a prisoner serving sentences 
with A2 numbers must serve, as in my case, was informe 
to serve a matter of 44 through 55 months before I 
could be eligible for parole. This is well over the 
one-third point of sentence. This makes the A2 number 
in worse condition than prisoners sentenced under a 
more favorable sentence of 402. 

Since this guideline was not in effect, it would 
mean this would be ex post facto. 

THE COURT: I disagree with you. This Court 
was fully aware of the fact when it sentenced you 
on December 14, 1973, that the policy of the Parole 
Board as it has been for some years not to give in 
fact the A2 sentence in a case such #s yours. To some 


instances, the A2 sentence results in a longer term, 


but not for the reasons that you state. Some instances 


it results in a longer term because the prisoner is 


heard irrediately after he is brought to the correction: 
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institution, and then he is set off beyond the one- 


third date, so that he doesn't have the advantage 

of showing his fine record in the institution. Whereas 
if te gets an ordinary sentence, tie 40 brought in 
after he has served one-third, and he can rely upoa 
his fine record. 

So, it is theoretically impossible, and in a 
few cases it may have occurred that a person with 
A2 sentence may have stayed in longer than if he had 
a stra.ghkt sentence. 

There is a matter that Mr. Chceein and all the 
authorities in this Court were aware of, and I was 
aware of when I sentenced you. The facts however do 
not show you have spent a longer term in prison because 
of the A2 sentence. You will serve the same time in 
A2 as you would under a normal sentence. 

Now we have another action. 


MR. JOHNSON: Yes, your Honor. That completes 


the matter with respect to the remand. Mr. McMorrow 


_ handled the matter in 75 C 2120, which is the action 
with respect to the decision of the Parole Board. 

MR. McMORROW: On December 9th Mr. Heath wrote 
a letter to you, pro se. He noted in this letter that 
he was raising new matters, but at the sane time said 


the sume thing had been the crux of the three prior 


on eo 
prcatdings. His complaint, ‘pro‘ée complaint, is 
somewhat confusing. 

THE COURT: Excuse me. Mr. Heath, are you 
raising now in this case matters that you didn't 
raire previously? This was in the Middle District 
of Pennsylvania. You had two cases in the Middle 
District of Pennsylvania. 

MR. HEATH: Yes. 

THE COURT: Both of those cases were dismissed. 

MR. HEATH: Yes, 

THE COURT: Now, you are claiming there was 
a new mitter that wasn't previously before it; is 
that right? 

MR. WLATH: Yes, your Honor. 

THE COURT: Since it is not clear to me exactly 
what .t is that you now claim that you didn't claim 
before, since the witnesses, including yourself, are 
available in the Middle District of Pennsylvania, for 
the interest of justice it would seer desirable for me 
to have the case handled by the Middle District of 
Pennsylvania. 

There is a bout under the Second Circuit cases 
as to whether the defendant is properly in this Gane 


and whether I have jurisdiction, in any event. But, 


even if I do have proper jurisdiction and venue, it 


f) “42 
is proper under all the circumstances and perfectly 


clear this should be handled by the Middle District 
of Pennsylvania, and therefore I am granting, if the 
Government would make such a motion, a motion to 
trantfer venue to the Middle District of Pennsylvania. 

MR. McMORROW: The Government makes such a 
motion now. ; 

THE COURT: Submit the order. I am sending 
this back to the Middle District of Pennsylvania to 
decice. They will be better able to tell whether this 
is something new or something they have decided. If 
you want to appeal, you understand now you can proceed 
in the Second Circuit. 

MR. HEATH: Yes, your Honor. 

THE COURT: I don't tell you whether any of 
this is appealable or not. I am not making that 
decision. But, I take it you understand how you will 
proceed. Do you want any help from a lawyer? © 

MR. HEATH: I would request that Mr. Simon 
Chreir, do. 

THE COURT: All right. I see that the repre- 
‘sentative cf Legal Aid, Miss Seltzer, is in the court- 
room, 

Miss Seltzer, would you inform your office or 


would you, yourself, discuss with Mr. Heath and try to 
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assist him to the extent that you can? 

MS. SELTZER: Yes, your Honor. If this is an 
appeal that would be takén in the Second Circuit, 

I would assume that our Appeals Bureau would handle 
it, but I will take down the information. 

THE COURT: See what you can do to assist 
Mr. Heath. He is a very capable young man, but he 
is now in the area of jurisdictional venue which has 
confused the District judges of this Court. So, 
whatever help he can get, I think you ought to avail 
yourself of. 

MR. HEATH: I would like to make one more 
statenent: 

Some of these cases are coming before the 
Courts concerning the parole system. This has to do 
with violation to Parole Board. Second Circuit has 
its knowledge that Parole Board has abused its dis- 
cretion in a number of cases. So, by abusing this 
discretion, what it actually does is that it infringes 
on a number of sentencing cases of a dufendant. 

THE COURT: In this case, I don't believe it 
has infringed upon my discretion. I gave you eight 
and a half years, in view of your record. Your recoid 
showed an extremely dangerous person. Weapons were 


used and you had a very bad record. Under the 
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circumstances, I can't say that the parole board 


misconstrued its duties in keeping you in jail as 
lonc as it did. I don't believe that this is a valid 
case of abuse, and even if this was a case where I 
had the power, if I had discretion I would not exer- 
cise it. This is not a case such as described in 
D'Alessandro, 517 F. 2d, page 435, where the judge 
had .ny "resentment over the action of the Parole 
Board." There is no such matter here. 

Thank you very much, Mr. Heath. I must say, 
I must in a sense apologize to you for having brought 
you here and had your hopes raised, as I assume they 
were by this remand, and if it appears that the 
Seconi Circuit feels that I haven't understood the 
remand, if they will make it clear exactly what it 
is they want me to do, I will be very happy to assist 
you in any way I can. 

I have no animosity towards you. I wo1id like 
to se2 you treated as fairly as possible. 

Thank you very much. 


MR. ‘JOHNSON: Thank you, your Honor. 
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Upon remand of this matter to this court from the 
United States Court of Appeals for the Second Circuit for 
further consideration in the light of United States ~. 
Slutsky, 514 F.2d 1222 (1975), a hearing was held. >etitioner 
appearecé ore se. , 

On December 14, 1973, the petitioner had been re- 
sentenced to a term of 8-1/2 years on Count 4 and 4 years on 
Count 5 of the indictment in 73-CR-116, both terms con- 
current with anni other. Sentence was imposed pursuant to 
Title 18, United States Code, Section 4208(a) (2). Tae 
court at thac time took no position and made no recomende- 


tion as to whether such sentence should be served con- 


currently with a state sentence. A copy of.the transcript 
of the resentencing prpodediane was made part of the record 
of the February 25 hearing. 

This court remains in doubt about the basis for the 
remand’ by the Court of Appeals in this case. It has 


earnestly attempted to explore fully with petitioner and 


with respondent all possible theories and ali facts which 


might aid petitioner, but has found no basis for taking 
any further action in the case. 

The remand is apparently predicated upon United States 
v. Slutsky, 514 F.2d 1222 (2d Cix. 1275}. The application 


of the Slutsky case, which--unlike the case before us--arose 


2) 


under a timely motion made pursuant to Rule 35 of the 
Federal Rules of Criminal Procedure, is not clear. Never- 
theless, this court has reviewed the transcript and all of 
the other relevant materials in the case and has heard the 
petitioner's argument about the question raised as to the 
intention of this court at the time of sentencing. This 
court was aware of the procedures and guidelines of the 
weuee of Parole at the time of resentencing. It intended 
that the Board in its discretion make the determination 

of the time of release of the petitioner as contemplated 
under 18 U.S.C. § 4208(a) (2). This court then realized 
that such release might in fact occur later than would have 
been the case had the sentence been imposed pursuant to 

18 U.S.C. § 4202; it was aware that release would almost 
certainly not occur earlier because of the § 4208(a) (2) 
sentence. 

In any event, this court, in viewing the actions taken a 
to date by the Board of Parole, finds no reason to believe 
that the petitioner has been unfairly treated in light. of 
his past record and the seriousness and circumstances of 
the crime for which he was convicted. The actions of the 
Board are within what were "the reasonable expectations" of 
the court at the time of the resentencing on December 14, 


1973. See United States v. Slutsky, supra, 514 F.2d at 1229. 


Aecordingly, the petitioner's application 


pursuant to 78 U.S.C. § 2255 seeking relief from the sentence 


is dismissed. 

A copy of this Memorandum and Order shall be 
mailec by =ns Clerk of the Court to the petitioner and to 
the United States Attorney for this district. 


So ordered. 


Dated: Brooklyn, New York 
March 1, 1976 
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TLE CLERK: George Beath. : 


MR. BING: Your Boner » would it be Possible for 


ee “aon 


—— mother to see him? * : 
THE COURT: Yes. I will be » heey to - - have her 
come furward, please. 


fes? Good morning. 


MRS. DUDLEY: Good morning, sir. 


THE COURT: Could you give your name and address, 


please? oe 

MRS. DUDLEY: My name is Marion Dudley, 329 
Pachen Avenue. | 

THE COURT: And your relationship to the petition 
herein? | 

MRS. DUDLEY: His mother. 

THE COURT: All right. I will hear you. 

uR. BING: Your Honor, petitioner feels that at 
the time of his resentencing, on December 14, 1973, 
that the court was not fully aware of the impact or, I 
should say, the meaning of the Parole Board Guidelines, 

"which had just been published about two weeks before the 
time of resentencing. : “ 2s 
i know that your Honor has passed on the question 

before, but the petitioner nevertheless would like to 
have you rethink the question of whether or net the cour 


was aware. 
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Upon a reading of the Parole Boor “Guidelines, 
one could be led to think that. there would be ‘other 
factors which might weigh as heavily as ‘those in the , 
guidelines with respect to when an. Senate “would be | 


.. 


eligibis for parole. eg oe ie a 


_ You've seen my memorandum of law covering that 


point? 


THE COURT: Yes. It is very, very thorough. 


MR. BING: The petitioner feels that the impact of 
the guidelines has been to extend the - - the period of 
time for which he'd have - stay - - be incarcerated. 

In fact, he takes the position that he might have been 
better off with the earlier sentence. Of course, that's 
petitioner's position. | 

fo basically we are saying that the parole term 
was unclezr. : 

THE COURT: All right. Do you want to add anyth 
now that you have counsel and you have your mother here, 
sir? : 

“HE PETITIONER: he, your Honor. - Just I will 
mention that as I think I may have previously, I believe 


that that might be something I subaitted. 
THE COURT: We have this béfore us but we will 
mark it as an exhibit at this hearing. Mark it, please. 


THE CLERK: Plaintiff's Exhibit 1. 


a: see 
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THE couRT: That is walle statement? * ee 
_ PEE PETITIONER: Yes. I believe the sini uta be 
familiar with the arguments ‘aineata, ne 
THE COURT: I am. es 
THE PETITIONER: All right. 
THE COURT: Do you want to add anything, madam? 
RS. DUDLEY: I feel that if any leniency was taken 


towards George, he would be able to contribute a great 


deal to society because of his beautiful art work. I'd |- 


like to help him in establishing this. 

THE COURT: Does the government have inthien 
besides what we have already in the papers? 

MR. JOHNSON: No, your Honor. : | 

The government has indicated in response to the 
arguments made in the briefs by comment wie -- that you 
have passed previously on the Slutsky question, whatever | 
the Second Circuit had in mind on its remand, and to the 
extent that there is an additional argument essentially 
made that the guidelines themselves may have misled the 
court, we have spoken of that in our brief, and that in 
fact the (a)2 sentence is not necessarily aimed at 
providing a shorter period of incarceration and an 
earlier parole but rather explicitly that would be 
within the discretion of the Board and may -in fact be as 


your Honor indicated, he was aware a longer term of 


te @ oo Se 
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tncarceration- inasmuch as the Board - - the court may 
not at tho ‘time of sentencing fully feit ‘that it could 
do enough that dt might make a fixed period of time aoe 

parole consideration but rather leave to the:Boare of 


Parole to do. £0.” 


eel 


~~ 


‘sey “could, nae comment briefly to the: question 
of seiatssseate, which is a second argument raised by 
the petitioner, that the guidelines themselves create | 
indefiniteness which constitutes an illegal sentence. 
We've c‘ted Grasso versus Norton, the decision of the 
Secon4 Circuit, the Court of Appeals, which passed upon 
essentially the validity of the guidelines as in our 


view determined that question. 


However, the guidelines somewhat perhaps ironically, 


the claim made of indefiniteness inasmuch as the guide- 
lines were made to promote grerter conformity and also 
made the Parole Board procedures more rational and more 
predictable. In fact, it is an attempt ee produce 
greater consistency and predictability on the part of 
both prisoners and the court in seeing that. is done. 

MR. BING: Basically, your Honor, it's the policy 
statement which causes the problem, whether or not che 
parole term Le indefinite. 

» THE COURT. In going through the recoré of the 
hearing of February 25, I notice that a number of my 


eee ~@ a 7 
remarks were garbled. The siuaiiad sense is clear.’ In 
some grammatical ways they. do not appear quite as I said 
them. These things, undoubtedly, because * wan Caihing 
too quickly and too low, not ae of 2 error on ™ 


part of tha reporters. 


All right. I have thoroughly considered the 


matter and I will reserve decision on it. I will issue 
@ memorandum. | | | | 

hank you very much. 

MR, BING: Thank you, your: Honor. 

THE COURT: The defendant may be seturned from 
whence he came. ; 

MR. JOHNSON: To ) Lewisburg from weer 

FHE COURT: Yeux. 

thank you very much. . as : 

MR. BING: Could he have a few minutes with his 
mother? 

THE COURT: Yes. Permit a visit, shinies. 

THE MARSHAL: Yes, sir. 7 


¥R. BING: Thank you, your Honor. 
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A brief recapitulation of petitioner's imaginative 
and tenacious attempts to have his term of imprisonment 
reduced may be partially summarized by reference to the 


various cases in which he has been a pari, in this court. 


73 CR 116 
This indictment had four coun?s: 


Count I - robbery by force and violunce or in- 


timidation at the Chase Bank on October a2, 1973: 


SS A CL TT Ee i ee Se ee 
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Count JI - assaulting and placing in jeopardy the 


lives of Chase 2ank employees by the use of a dangerous 


weapon; 


Count III - forcing a person to accompany defen-— 
dants in the course of a robbery against that person's will; 


Count IV - conspiracy to commit bank robbery at 
the United National Bank on November 3, 3973: and 

Count V - use of firearms to commit the offense 
of conspiracy to commit the National Bank robbery on 


November 11, 1973, 


There was a jury verdict before Judge Rosling of 
guilty on Counts II, III, IV and V, and innocent on Count I 
on March 6, 1973. Because of the untimely death of Judge 
Rosling, the defendant was sentenced by another judge of 
this court to four concurrent sentences of 10 years, each 


pursuant to 18 U.S.C. § 4208(a)(2), on May 25, 1973. 


On October 17, 1973 the Second Circuit Court of 


_ Appeals reversed on Counts II and III. On Decemer 14, 1973, 


on remand, there were imposed two concurrent sentences of 
8 1/2 years on Count IV and 4 years on Count V pursuant to 


18.U.S.C. § 4208(a) (2). 


A motion to reduce the sentence was filed on 
December 15, 1973, This pro se motion cited petitioner's 
family situation and remorse. It was denied on December a 
1973, on the grounds that no evidence not already considered 


by the court at the time of the original sentence was 


Se te le ee te ta ee - “oe i eo 


presented by the motion. 


| 
., A motion to reduce séatanee, siiesene to Rule 35 
' of the Federal Rules of Criminal eoueduce, was filed on 
February 25, 1974. In support of the motion, the court was 
informed that on May 31, 1973 petitioner pled guilty in ; 
: Supreme Court, Queens County Criminal Term, Part III, . 
. : to kidnapping in the second degree as a result of events in | 
the above indictment. A state sentence of 10 years was 
imposed, with the minutes of the sentencing indicating the 
judge’ s desire that the state and federal sentences run 
, eoncurrently. Defendant requested a modification of the 
sentence to include a recommendation that the federal sentence 
run ecnenkvened s with the state sentence, On March 12, 1974, | | 
the sentence was amended to recommend that the sentences be | 


: | 
| [| 
i served concurrently in a New York State prison. a 
i ] 
| ' 
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A motion to vacate the judgment pursuant to 28 


; U.S.C. § 2255 was made on May 13, 1975. The grounds were as 
follows: 
a) the trial judge refused to allow petitioner 


' use of 3500 material for refreshment purposes; 


i 1 erememee 
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b) the trial judge prejudiciously idtteded 4x 
the case to rehabilitete government witnesses; and 

c) testimony of co-defendants was procured as a 
result of coercive plea neeeetartoad. | : 
This motion was denied on July 19, 1974 on the grounds that: 

a) petitioner was given a copy of the entire file 
bietave the first government witness took the stand; 
: b) no justification exists for a new cist on 

the basis of maverial not available when the issue of pre- 

judicial rehabilitation was raised on appeal resulting in 


_the reversals of Counts II and III; and oo. 
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c) no evidence exists to suggest the presence of any 
plea negotiations which were not revealed and explored at the 


. trial during the cross-examination. 
75 © 956 


i A motion to vacate the sentence pursuant to 28 


U.S.C. § 2255 was made on June 6, 1975. The grounds were 


as follows: 


a) the Parole Board's initial hearing determina~ 


tion was tainted by its mistaken impression that petitioner | 


was serving a 10 year as opposed to an 8 1/2 year sentence; and . 
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b) in sentencing the petitioner under 18 U.S.C. 
§ 4208(a)(2), the judge was not aware of Board policies which 
in effect place petitioner in no better position for the 
purposes of eai:ly release than persons sentenced under 18 


U.S.C. § 4202. 


Petitioner had previously brought a habeas corpus | 
petition on November 5, 1974 in the Middle District of Penn=- 
Sylvania. It was dismissed on the basis of renponbint's 
affirmation her petitioner would receive review at the 1/3rd. 
point of his sentence, August 1976, in keeping with Board 
| policies. Petitioner's motion for reconsideracion on the 


grounds that the 1/3rd point of his sentence is not August 


would be reached on November aa, 1975. 


of 1976 was denied when it was clarified that that porne. 


75 C 956 was dismissed in partial reliance on 
_ | the decision of the District Court of the Middle District 
of Pennsylvania. Petitioner appealed on August 13, 1975 
to the Second Oicanke Court of Appeals. The Second Circuit 
on December 12, 1975 denied a motion for leave to proceed 
in forma pauperis and for assignment of counsel, and re~ 


manded to this court for further consideration in light of 


; ; 
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United States v, Slutsky, 514 F.2d 1222 (1975). Its 


entire unpublished opinion read as follows: 
"Upon consideration thereof, it is 


Ordered that said motion be and it hereby is 
denied and the cause remanded to the district 
court for further consideration in the light 


of United States v. Slutsky, 514 F.2d 1222 
(2d Cir. 1975)." Ms 


On zemand this court held a hearing on February 25, 
1976 which required production of petitioner. On March a, 


1976, this court dismissed the complaint on the independent 


grounds that: 


a) the motion for relief pursuant to Slutsky 
, was not filed within 120 days as required by Rule 35 of the 
' Federal Rules of C::iminal Procedure; and 


i _b) the actions of the Board of Parole were within 


. the reasonable expectations of the court at the time of sentence | 


| 
| ing on December 14, 1973. 


A notice of appeal was filed by the petitioner ‘on 


March 9, 1976. This appeal is still pending. 


75 C 2120 


Petitioner challenged the action of the Board of 
Parole. This action was transferred to the District Court for | 
the Middle District of Pennsylvania in light of that court's 
experience with a previous action by petitioner challenging 


the Board's action. 
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On March 8, 1976 petitioner filed a "petition: for]: 
. a writ of habeas corpus pursuant to Title 18 U.S.C. 2255." 
In his pro se petition, he challenged this court's dismiseal | 


of his complaint following the Slutsky remand in 75 C 956.” 
Petitioner argues that the sentence imposed by this court 


on December 14, 1973 was "illegal". He alleges !n addition 
that the hearing held on February 25, 1976 was fatally de- 


fective because he was denied th» benefit of counsel. 


It seems clear that petitioner had waived the 
right to counsel at the hearing. Nevertheless, on March ag, 


1976 this court issued a memorandum and order appointing 


counsel for petitioner. Counsel served in both 76 C 516 


and 715 C 956. 
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Although the present proceeding has been assigned 
a new case file number (76 C 516), this latest care might be 
more appropriacely treated as a petition for rehearing in the 
previous action (75 C 956). Counsel for petitioner has 
implicitly taken this approach in his memorandum in support 
of the petition (brief p. 3). The issues argued are those 
raised or which could have been raised at the February 25 


hearing. 


There is no basis for further relief. No argu- 
ments now advanced by petitioner or his counsel justify a 
result different from that reached at the prev‘ous hearing. | 


No new facts have come to light not previously knowm. 


Nor has petitioner shown that the reasonable expectations of 
this court at the time of sentence were inconsistent with the 
treatment petitioner has received or probably will receive 


’ a8 a result of the Board guidelines. 


The authority upon which petitioner relies is in- 
- apposite. In both Putt v. United States, 363 F.2d 369 (5th Cir. : 
| 1966), and Parness v. United States, 368 F.2d 327 (3d Cir. 1966) , 
false information had been presented to the court in the pre=- 
sentence reports. Since the sentencing judges found that the 


_ false information had not affec 


ted 


their judgment, the sentences 


4 


—$ 
” 


‘ 


were not changes. Here no false information had been presented 


to the court regarding petitioner's past record. Moreover, 
this court has indicated that the Parole guidelines which 
petitioner characterizes as "misleading" (briez p. 5) were 


. within the reasonable expectation of this court at the time 


of sentencing. 


Petitioner's argument that this court's sentence 
was so indefinite as to constitute an "illegal sentence” 
within the meaning of Rule 35 of the Seterei Rules of extataal 
Procedure because there was no way .f knowing whea the Board 
would release hin on parole is not persuasive. This court's 
sentence was not "ambiguous with respect to time: and manner 

| in which it is to be served." There is no analogy to Scarponi’ 
‘ve. United States, 313 F.2d 950 (10th Cir. 1963). The standard 


r 


, of Benson v. United States, 332 F.2d 288, 291 (5th Cir. 1964), 


: vequiring “a... sentence... plain, unequivocal, and 


_* = * free from coubt"™ has been met. 


The only "ambiguity" to which petitioaer points is 


that "at the time of resentencing, . . . the court could not 


have known, even within reasonable range, the length of the 


‘sentence Petitioner was to serve" (brief p. 9). This court 


has already found that the Board's policy with respect to the 
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treatment of 4208(a)(2) sentences was known to the court at 
the time of sentencing. Footnote 17 of Slutsky was based upon 
a@ misapprehension by the Court of Appeals of the facts so far | 
as concerns the judges of the Eastern District of New York, 
who had repeatedly discussed this practice at their sentencin 


panels. They were well aware of the Board's general practice 


: 


If this sentence is illegal because the period in | 


sentence. 


prison is fixed after sentence by the Board, then so is every’ 
| 
sentence of incarceration. The fixed policies of the Board | 


have increased rather than reduced predictability. 28 C.F.R.! 


of not exercising its early release powers under a 4208(a) (2); 


§ 2.52. Accepting petitioner's position would require the. ! 
court to reserve for itself some of the powers of parole and | 

; post-sentence supervision, a proposition which is an un@- 
acceptable violation of Congressional policy establishing 
the Board. If the Board does not comply with applicable 
statutes, there is a remedy against appropriate cecemtiuk 

_ authorities; the remedy is not to set aside a legal sentence, | 


See Grasso v. Norton, 520 F.2d 27 (2d Cir. 1975). 


ae 


Based upon all information now before the court, 
were the sentence to be imposed now, it would be identical 


with that now being served by petitioner. 


The court's dismissal in 75 C 956 is now pending 


on appeal. Should there be a further remand the Court of 
Appeals will undoubtedly furnish more guidance to this 


court on action, if any, which is required. 


76 © 516 is Aismissed. So that the Court of 
Appeals can have the entire matter before it should an 
appeal be taken in 75 C 956, a certificate of probable 
cause is hereby granted in 76 C 516. 
| The motion for rehearing in 75 C 956 is gra .ad. 
After a further hearing, upon reconsideration, the pre- 


vious decisior is adhered to and 75 C 956 is dismissed. 


So ORDERED, 


Brooklyn, New York 
May 20, 1976, 
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